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E 3:1 
The LAWS of 


. 


Of the Commiſſion for Draining 
and Sailing. 


Cn er. 1 | \HE Commiſhon was granted 


& Coke 10 
[4] by the King, before ep. Caſs of 
the Statutes mention it; and at preſent ie of Ely. 


the Commiſſioners ſhall be named by [&] Calls 25. 
Lord Chancellor, Lord Treaſurer, and. c - Kine 
the two Chief Juſtices, or Three of them, rary AR made 


(Quorum unus Cancellarius,) But in the ap | by 


' Dutchy of Lancaſter, the Chancellor of 


the Dutchy is added (Qyorum duo Cancel- 

larius & Cancellarius Ducatus.) 

Sxcr. II. The Commiſſion e paſſes un- Sect. 2. 

der the Great Seal; but in Counties Pala- «© 23 H. 8, 

tine, the Keeper of the Seal of the Coun- 5: 

ty muſt make out another Commiſſion 

under that Seal. 
SECT, III. The Commiſſion may be de- Seck. z. 

termined, 1ſt, by Will of the King, de- 423 H. 8, 

clared by d a new Commiſſion or d Super-. 

ſedeas out of Chancery; if it is not thus 

diſcharged, it laſts [e] Ten Years fromthe 6.13 K. 

Teſte or Date, though the Time was for- 


H. 6, 
merlyoften altered to ＋ To, 1 5 or 5 Years; Ed 4, 
A 2 and i 


—̃— ot 4 


1 
| 


8 Callis 252. 
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4.1 
and then the Juſtices of the Peace for the 
County, or ſix of them (two of the Quo- 


rum) have their full Power for a Year, ex- 
cept 2 new Commiſhon comes out, 


Cnavp. II. 
Of the Commaſſzoners. 


ALLIS z ſays Women may be Com- 
b 23 Hen. 8, miſſioners, from the Words Per- 
6 ſon or Perſons; but as the Penalty runs, 

C. M. [“ except he or they” and not * except 


he, ſbe or they, I ſhould think they can- 


not act; no Penalty lying dgainſt them on 
this Act for want of the proper Qualitice- 
tion. 
Sekt. r. sxcr. I. The Qualifications requiſite 
before a Commiſſioner can act, are, 
Iſt. That he take the Oath of Office, 
Penalty [i] 40l. each Time, half to the 


23 H. 8, e 5 
King, half to the Profecutor ; and if any 


425 Hen. 8 þ refuſe this Oath from Perſons authoriz'd 


NE to give it, and this refuſal is done in, or 


certified to Chancery, the Penalty for 


each Refuſal is a Fine of 10 Marks, ex- 
cept he give ſufficient Reaſon into Chan- 
cery why he ſhould be exempted, as that 
he does not live in the County. 

7 25 Car. 2, He muſt alſo receive [I] the Sacrament, 


Penaſty on 
che fe and deliver in a / Certificate fign'd by the 


1 Miniſter 


* 2 A 
* =, &- r — 


OTIS I 3, 


3 2 3 
* 


on 3 _— F 


ets 2 
3 2 be a 


: TR] 


Miniſter and Church-Wardens, within 3 


Months after he acts, to the Court of [I] 

King's Bench, / Chancery, m Common- 2 
Pleas, or m Exchequer, or [I] Juſtices at 13 W 3 c 6. 
the Quarter Seſſions: The [I] Certificate dun St. 1 


. Cc 225 - 
muſt be proved by two Witneſſes on Oath, „1; Wi, 6 


and the Commiſſioner mult take the Oath which re- 


of n Allegiance, 7 Supremacy, and o Ab- * to 25 & 

juration, and make and ſubſcribe the De-, 1 Ann St. 

claration of 25 C. II. The Penaltics are c 22. which 

very ſevere; I will mention only one, the 3 13 

Penalty attending a Premunire. ; es 
2dly, He [y] muſt have a Property in 

Lands, Tenements, or Hereditaments,, 2; H. g 

in Fee Simple, Fee Tail, or Term of Life, «5. 

of the yearly Value of 40 Marks above 

Charges, except he be refiant and free of 

City, a Borough, and Town Corporate, [g]? 23 Hen. 8, 

and have One Hundred Pounds-worth of © ?' | 


Moveables, or be an utter Barriſter. Pen- 


alty the ſame as in the Oath of Office. = I th 
But a Farmer for Years within Level, Eliz c 9. 


not having 40 Pounds a Year of Freehold - By 4 _ 

in England, may not act in any Caſe that Calls 24% 
[7] relates to his Farm, but s if he has, he Callis 2;5. 
is qualified. [r] Yet the Acts of every un-“ I. cn. 


X . 5 ave the Po- 
qualified Perſon, except he be an 2 Alien, Wer to the 


(who in the Eye of the Law ſeems to be Crown, of 


INo-Body) remain good notwithſtanding *?F peer 


only natural 
the Penalty. The Informer who ſues for born Sub- 


this Penalty, tho? allowed by 23 H 8, c. 5. ay Ser ome 
5 a | ro miſffioners, 


2 — a 


RO p ——ů 20+ ů — ane — eo Rt a 


a LOT ͤ —— — 


[6] 


to ſue by Bill, can only ſue now by way 
of Information or original Action, from 


* Vide Calus the general Words of x 18 El. C. 5. He 


N 248 muſt alſo ſue y within a Year afterthe Of- 


| fence for himſelf; two Years more are al- 

lowed to the King, when he ſues after 

this Suit; and when the King ſues firſt, 

y 31 El. c g. he muſt ſue within two Years after the y 
Offence. | 


Sed 2, par 1. Spc, II. The Buſineſs of the Com- 


miſſioners conſiſts Paragraph 1ſt, in Vie w- 


ing and ſurveying (the firſt with the Eye, 


the ſecond by meaſuring the Place, Gc. ) 

Iſt Walls, z artificial Fences; 2d z Banks, 

z Callis 74 Natural; 3d Streams, à a running Water 
without Walls or Banks ; 4th Rivers with 

a Callis 83. þ Walls or Banks; 5th Sewers, freſh Wa- 
$ Callis 77. ter Trenches with a ſmall c Current with 


Banks, the Diminutive of a River; 6th 


Ditches without Current or conſtant ſtand- 


- Callis 80. Sewer, and of private Ule; 8th Wears, 


Dams for Water for Mills or for taking 


Fiſh; gth Wet, but not dry Bridges, 
where there 1s a conſtant running Water ; 


roth Cauſeways, thro' Grounds ſurround- 


ed with Water; 11th Goats, Engines for 


draining Waters out of low Grounds into 


the Sea, which are not mentioned in old 


Commiſſions, but are in ſome Statutes ; 


12th Incrementum & Decrementum Ma- 


ris, 


ing; 7th [c] Gutters, the Diminutive of a 


1 


bay 4 


[7] 
ris when made profitable; 13th Sea Creeks 
and Bays, &c. 


Paragraph 2d. In Conſequence the Com- Far. 2d. 


miſſioners preſent to the jury; for tho' I 
believe this is not mentioned in the Act, 
it ſeems implied: by the Word preſent, I do 


not mean, that * I think that the Jury 


ought to inquire, how far the neglect to 


repair, or the Purpreſture reaches, when 


the Commiſſioners preſent the Offence; 
for the Jury are then only to inquire who 


is the Perſon guilty. This Jury is firſt 


C. M. 


ſummoned by a Warrant from () fix or 423 Hf. 


more Commiſſioners to the Sheriff, and 
muſt conſiſt of d 12 Men: They take their 
Oath as other Juries, and then 2dly, View 
and Survey themſelves, or receive the Pre- 
ſentment of the Commiſhoners who have 
viewed, or of the Surveyor : They 3dly, 
examine and find out the Perſons who are 
bound to repair or may be charged, firſt by 
Frontage and Ownerſhip; Frontage, is 
where Bank is the Subjects Property tho 
the Sea is the King's: Ownerſhip is where 
Bank and River is Subject's: Frontagers 


are (e) bound to Repairs Fc. Calls ſays, ; 3) Lib: AC. 
there is no difference between ( f) High- fil. pl. 10. 


Streams and High-Ways, in which Pro-“ 


prietas Domino, neceſſarius Uſus Populo, 
Poteſtas Regi; the Actions for both at 


Common Law are the ſame, and each 
8 pught 


is 74, 
1 


Thus Year 


(8 ] 
ought fic uis ſuo ut Alienum non (eat. 
Owners are bound, tho' there be no Pre- 
ſcription, their Grounds being moſt in 
Danger ; 2dly, Perſons may be bound by 
Term de la Prefcription and Cuſtom ; (g) the Differ- 
Ley Verb. ence between theſe two is, that Cuſtom 
Cuſtom. muſt be immemorial, whereas Preſcription 
may be within Memory ; for all Actions 
popular, muſt be tried or brought within 
three Years, and if they are not, the 
Party liable to them, may preſcribe Im- 
5 Tayl. EC munity (5) from them: Cuſtom is alſo gen- 
L. 244. eral as to a Town; Preſcription particular 
as to a Man; hence that is local, this per- 
ſonal. The different Way of Pleading 
theſe two, you may find in the Authors 
; Cok. Copyh (i) cited by Bacon. Both theſe bind, but 
1 175 as Preſcription only Ratione terre, or perhaps 
k .Callis 116 Reſfiantiæ, and not otherwiſe ; Cuſtom 
c d* 19 7. / binds Bodies Corporate and Politic with- 
Books 21 E Out thoſe Words in the Preſentment or 
4. 38 & 44 Indictment ; but a (/) voluntary Repair 
* 4.9 "y binds not; there muſt be a valuable Con- 
© » fideration, and to bind the Heirs, Aſſets 
m Callis 117 muſt deſcend in Fee, and (mn) the Land 
muſt be charg'd; theſe Aſſets thus charg'd 
being in Conſideration. Preſcription will 
Thus 11 Hen bind mountainous Places. 3dly, Perſons 
5 p. ”, and may be bound by Tenure at (2) Common 
Porter'sCal Law, in Feoffments of Land before We/t- 
Ren. minſter 3, and u ſince in Gifts in Tail, as 
Callis 117 | 1 9 8 e the 
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[9] 


the [o] Prior of St. Marks was bound to“ 12 H4 f) 


repair a Sewer, A Covenanter may be 
bound, and ſo may his Heir, if he is 


mentioned, and if he has Aſſets from him 


as above; Preſcription can free the Heir 
even in this Caſe, except the Charge was 
originally on the Lands by Preſcription. 


o Goods and Chattels, and Annuities (if? 43 El. e 4. 
they are given for particular Uſes under the 
— Commiſhon) may alſo be bound. 


4thly, Perſons may likewiſe be bound 


by Uſe of the River or Land, and ſeem 


equally bound with the Frontagers, at leaſt 


thoſe, who [e] uſe the River, when no, 38 ag: pl. 
other Perſon is chargeable from Cuſtom, 15. 


Tenure, Covenant, &c. Uſe of the River is 


by rs Fiſhing, 7 Ferry-Boat, Engine tor 38 Aft. pl. 
_ draw up Water, and alſo by free and cuſt- 4 Hs f. 


omary Paſſage with Boats, not for Plea- 
ſure but Uſe, Sc. Where the Sea ebbs 
and flows, Piſcary belongs to the Crown, 
and by Preſcription to the Subject: where 

the Sea does not ebb and flow, to the 
Frontagers. The. Uſe of the Land, whe- 
ther Freehold or Copyhold, which is ſub- 


ject to Damage, may be conſider'd as it 


binds, firſt Individually, 24ly, Jointly ; 
3dly, in General; the firſt is plain as a- 
bove; the ſecond is, when a Lord and his 


W Tenant, Leſſor and Leſſee, Owner of 


B Land 
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Land 84 of Tythes, Tenant for 7 or 
Years and in Reverfion, and in ſhort, 
| where any ſeem to have a joint Intereſt: 
ca. 14% Here, where a, Tenant holds by yearly 
"ans 142 Rent, the [:] Lord may be taxed pe Rent, 4 
| as well as Tenant for Ground; yet the 
Diſcretion of the Commiſſioners may ſ id 
the Lord, where the Rent is ſmall ; 
the ſame Principal they will tax the Let. 
| | ſee for ſmall Repairs, and Leſſor for great; 
and tho'. they muſt tax Tenant in Tail 
ſolely, as the ſole . viſible. Poſſeſſor, yet 
Tenant for Life or Years, may complain 
that another has the Reverſion, and may 43 
gain a juſt Apportionment: So of Com- 1 
mons, Whether of Piſcary for each River 6 
and Pond is in the Eye of the Law, ſo 
much Land cover'd wich Water) of Faſt- 
ure, tho' not in Apris ſeminatis after Har- 
veſt, where the Lands are charg d; of Tur- 
bary; ſo of Veſture and Herbage; of Parks 
« Cowell and Warrens; yet [A] no Annuity can be 
Verb Annu- charged, it never being confidered, as all 
8 Rents are, as Part of the Land or Free- 
ſimple An- hold, nor can an Action as for Land lie for it, 
nuinte tan nor can it be extended on Statutes, Staple, 
Land” & for Merchant, or Blegit, No Fair or Market 
which no may be taxed, tho' liable to Damage, for 
Loſs © 08 the Profits are only caſual, and do not iſſue 
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Land is 
ven. Gant Lands, Tithes [x] Callis ſays are not 
x Callis 131 2 chargeable 


11 4 


chargeable, except in Hands of Laymen, 
(for tunc Detime tranſtunt in Catalla) but 
Glebe Land as it came from Lay Donor, 
is chargeable: His Commentator | y] how y Callis 132 
ever obſerves, that Sir Nicholas Hyde, here- 
tofore Chief Juſtice of the King's Bench, 
reports, that all the Judges of England re- 
{olved, 5 Car. that Tythes, if not excepted, 
are at this Day chargeable to all os. 
impoſed by Acts of Parliament. 5 
Here we mult note, that though this 
Knowledge 1s neceſſary for Commitlioners 
who are to affeſs, the Jury need only 
know who in general are not chargeable, 
and may preſent or indite the Perſons who 
ſeem the moſt bound, when the Caſe is 
nice, and leave them [2] to complain and z I find Cal- 
ew, who are bound jointly with them, lsof my O- 
to the Commiſſioners, who may then ap- Fon, 183 
portion the Afeſſnent : 3dly, In General; 
There are many Caſes, in which a whole 
Level may be bound; as where no one elſe 
is bound to repair; as on apparent Danger 
of Inundations, [a] when the Perſon bound , Calis 143 
is not able, or could not repair without co 148 g 
Delay, which wovld be attended with 
great kes to the Country, (in which 
laſt Caſe “ Quere, whether the Perſon , 
bound, would not be obliged to re-pay 
the Money to the Level;) fo the Level 
* thould 


C. M. 


* — 2 OT Co 


b 


make up a Deficiency y. where the Re- . 
pair of Neceſlity coſts more than the Per- 
ſon is bound to; where Lands liable to a 
Charge are loſt; where the Tenure is en- 
ded, as when Lands eſcheat to the Lord; 1 
and from that generous Principle of Law 1 
to relieve Perſons under Accidents, on all A 
ſadden Inundations, not occaſioned by the 
Fault of the Perſon bound. A County al- 
ſo is bound for the Repair of its Sea Port, 
2dly, The Jury inquires of Perſons guilty 
of Purpreſtures and Nuſances ; for the 
Commiſſioners may remove and abate 


what is done without their Authority to 3 
the hindrance of Navigation, and if after- 3 
Hz wards rebuilt, þ Penalty 100 Marks; if 


the Offender is a Stranger, he may be fin'd 
c Callis 166, or amerc'd, and ordered to remove the 
Coke 10 rep Nuſance; if he is not known, the Perſon 
. Cheſter 4 
Mills, two Moſt injur'd may be ordered to remove it; 
Chief Juſti- but tho c 23 Hen. 8. allows the old Sta- 
A tutes to be of Force, yet as the moſt ex- 
00 & t 
Lord Chief tenſive 25 Ed. 3, and 45 Ed. 3, are al- 
— Tay- lowed to reach only to ſuch Works as were 
4245 x4 ;, erected fince the Time of Edw. I. the 3 
Commiſſioners muſt not meddle with ſuch 2 
as are more antient. Proof. of their An- 4 
4 x Siderfin, tiquity muſt be given [4] Car il ne ſerra 
145 ſo 1. #ntend, zdly, the Jury inquires who are 


eble 521. free by Preſcription « or Cuſtom, or by the 


Ea 


[13 ] 


End of Tenure as explain'd above; Have. 


ing thus diſcovered who are guilty or not 


guilty, the Jury preſent the Offenders to 


the Commiſſioners, . ſpecifying how they 
are bound; and ſometimes they add 

4thly, their Amerciament which dif- 
fats from a Fine in theſe Particulars; the 
frſt is laid for neglects by the Jury; the 
ſecond by the Commiſſioners, for any 
Thing that feems in 160 of the 
Court Vi & Amis; the One for not do- 
ing what you ſhould do, and the Other 
for doing what you ſhould not do. 

SECT. II. Having thus ſettled the Bu- 
ſineſs of the Jury, I proceed to 


Paragraph 3d, 

0-F THE | 
Bujineſs of the Comma//ioners ; 
\ HICH conſiſts in decreeing Judg- 

ment on the Preſentment of the 


Jury: But it will be neceſſary to ſay ſome- 
thing of Traverſes and improper Cauſes. 


The Perſon indited either ſubmits o,]. 
ing the Accuſation, or he traverſes, that 


is, denies it; in which Caſe, the Com- 
miſſioners ſeem the Judges between him 
| +". "ms 


Set. 2. 


Far. 3. 


—— —— — „ — 


„ — 


| 5 


and the Jury; for this Jury is not like a 

Grand jury, which hears but one Side; 
when Judgment is given, no Traverſe can 

4 Callis 127 he allowed, for the [4] AQ of the Judge 


is not to be examined by a Jury ; a Bill in 
Chancery may then be prefer'd. 
4 v. cam: Improper [e] Cauſes may be diſcovered 
218, 1 R. zeaſily, where the original Cauſe does not 
folio 4 ariſe frem the Commiſſion, and is determ- 
inable in the Cemmon Law Conrts; the 


Commiffioners muſt only attend to the Bu- 


: 


a; H. 8. fineſsof their Commiſſion which [/] is for 


Callis 84. Draining and Sailing; and having ordered 
the Perſon bound, or the Perſon who has 
broken the Wall or Bank down, (in which 
laft Caſe no Damages can be given by the 
Commiſſioners) to repair it, you leave the 
injured Perſon to his Remedy at Common 
Law); for each injured Perſon has an Ac- 
tion againſt him, whoſe Bank is broken 
down, for his neglect to repair, who has 
his Action of Aſſize, Treſpaſs, Cc. a- 
gainſt any one elſe, who broke it down, 
Here Note, that the King's Bench will not 
quaſh the Jury's Inditement, but will 
when the Repair is made, order the in- 
jured Per ſon to be re- imburſed; Lord 
Diaunbar's Caſe ſhews the Truth of this 
Obſervation ; he refus'd to make the Re- 
pair, when ordered by the King's Bench, 
3 e and 


Tl 
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(1 


and therefore the King's Bench ordered a 
Procedendo, and ſent the Cauſe back again 
Gi r ** 
The Decree of the Commiſſioners is, 
iſt, the Aﬀeſiment, which is firſt, as a- 
bove, on Particulars, and ſecondly, in 
General; for, tho' the Words of 23 H. 8, 
ſeem to imply, as if a Town in general 
was not chargeable, yet Magna Charta 
c. 15, allows, that Towns may by anti- 


ent Cuſtom be bound to make Bridges 


and 22 H, 8, allows Juſtices of the Peace 

to tax a County, Hundred or Town, 

where no ſpecial Perſon is bound for Re- 

pair of Bridges, and the Ig] St Fncheftery Callis 124 

amerces a Town. for the eſcape of a High- 

wayman, Fe. and it has often been the 

Practice; ſo [5] 4 Towns on Account of“ 37 lib. AG. 

Boats with River, [z]a Town for a Bridge ;, * A 

when you have laid the Tax on a Town, pl. 15 & Dr 

you may levy it on any particular Perſon *>cudent74 

in the Town, who is known to be liable 

to part of the Charge, and might receive 

Benefit by the Repair, or Injury by the 

Neglect. Nor will Juſtification by Reple- 

vin ſucceed ; for [I] Verdict was given for“ 12 James, 

the Diſtrainer in the Caſe. of Sir Philip 8 e 

Caniſby, and the Towns of Mauton and * 

Tuuigmore before Sir Edward Cook, Judge 

of Aſſize, who the Year before * 
| | LING 


[a6 ] 


the Law tothe contrary. The Perſon dif- 
train'd may complain to the Conitmiffioners 
and give in a particular Account of the 


Names and Lands of each Townſman, and 


deſire an equal Aﬀeſſment, which then the 
Commiſſioners will be cnabled to make; 
for they arenot tied down by their own{De- 
crees, but may alter them before Executi- 
on, asthey find beſt for the Public Service. 
Another, and the beſt Way of aſſeſſing a 
Town is, to ſend for three or four of the 
Inhabitants to make them give you a. Par- 


ticular, to appoint them Aſſeſſors, and 


then from the beſt Information rate feve- 
rally; fo the 24 Jurators of Kent for Rom- 


ney Marſh, aſſeſſed on their Oath. The 


Commiſſioners aſſeſs by Quantity and 
Quality of Land, not Number of Perſons. 


2dly, When the Aſſeſſment is refuſed 
to be paid, the Commiſhoners Fine, and 


3dly, order a Diſtreſs and Sale of Goods; 


on a Preſentment gd Reparand vel Amo- 


wvend, the Diſtreſs muſt be taken within 


the Bounds of ſuch Commiſſion, becauſe 
i Callis 13; this is a judicial Proceſs iſſuing out of the 
Rolls of. the Court: In Diſtreſs for Rates 


Sc. the goods of the Perſon may be taken 


m Callis 15 any where; m becauſe this Rate arifes from 
192, 193 the Statutes; > therefore the Diſtreſs 


extends thro! all the Realm of England ; 


. | Vell 


_— 


ä : 
4 * 


+ 


19 
even Stranger's Goods may be taken on the 
Lands (as in # the Caſe of Rents for Lands) 1 * Ivy 1 
except where the Perſon and not the Lane 
is charg'd ; as in Caſe of (o) a Fine or A-* Allis 18 
merciament; in which Cale, his Goods, 
and his only, are diſtrainable; tho' Chief | 
[o] Juſtice Bramſton in 17 Ch. i, thought, vide Calli 
Goods of Under-Tenant on Lands may Commenta- 
be taken for Amerciament on the Lord. rs) 
The Goods [y] may be fold by Warrant; 
then being out of the Protection of the 7 l. 8.4 
Court of Sewers, may be replevied in the Godfrey's 
King's Courts; but the Sheriff 2x officio, Cate. N 
cannot order a Replevin in this Caſe (as his = Marth.” 
Court is not ſuperior to the Court, of Se- Calls 191, 
wers) without an Order from the King's Ts OY 
Bench, which is ſuperior ; yet if Goods Cheny,Mic. 
of a Stranger not bound are ſeized, the 24 © 7: » | 
Sheriff may replevy, and in Caſe of a Te- Caih“ Coin 
nant againſt his Lord: [] But no Court ment. 192. 
can replevy on Execution after a Judg- — Bee 
ment, as after Diſtringas ad Reparand. i 

If the Lord [s] diſtrains as of common * Calli 184. 
Right, he muſt diſtrain on the Landes 
bound. Callis [t] thought a Strangers 04. Cole 
Goods could not be ſold ; his Commenta- © 
tor ſays, a Stranger's cannot, tho' an Af. 
iignee'scan, who takes the Land cum onere. 
* 4thly, If the Commiſſioners can find 
no Goods, or not ſufficient to anſwer their 


Demands, they may ſell the Land of the 


S Offender 


Offender, even of the King ; the Freehold 

Vie Calis by the 23 H. 8, and [u] the Copyhold by 

205, who 7 Ann. the Vendee paying the cuſtoma- 

wrote before ry Fine, and the Lord being obliged to 

m5 Act. receive him Tenant : The Clerk muſt cer- 

tify this Sale into Chancery; and if the Fs 

King certifies his Aﬀent into Chancery un- 1 

„ Callis zog, der the Privy Seal, it binds every Perſon, 20 

209, 210. and (from the Words of the 27 H. 8.(x) = 

and becauſe the Seſs is on their Land and 1 
they pay to the Seſs) even Heirs of Te- 

nants in Tail, Femes Covert, and Infants, 'JY 

tho” not the Church Land of Parſon or A 

Prebend, which are ſecured from Aliena- 

tion by particular Statutes; yet it may bind 

„Calli 269: (Y) the Incumbent if negligent. But note, 

2 Callis 205. that no [z] Lands can be fold, which are 

not within the Commiſhon and charg'd 

with the Seſs; nor [a] Lands ofa Town 

on a general Aiteſiment, tho [a] the ü 

Lands of a Perſon diſtrain'd. for the Fault I 7 

4 


—— — ͤ—— 


of a Town, may; nor [a] Lands, when 

the Perſon that owns them is not named. 

Note alſo, that in order to ſell Land, [a] 

there mult be firſt, a Seſs or Charge which 

=... . lies in Payment; [a] 2dly, it muſt befor 
2 Callis 204, d | 3 
205. repair of Sewers; Iſt, a Seſs lying in pay- 
ment; for the Commiſſioners ſell Lands 

by Virtue of the Statute and not by com- 

mon Law, and therefore, the payment 

ſhould ariſe from the Statute, and not 
from i 


"T1 


from the Tenure of the Land: Hence [a] 
it is plain, that a Charge muſt be made by 
the Commithoners, jtho' the payment for 
the Tenure is certain; 2dly, for Repairs, 


therefore [a] Fines are not puniſhable with 
Sale of Lands. 


5thly, The Commiſſioners fine for Con- 
tempt of Court: as firſt, [þ] Juryman de- Cali, 196 
parting after his Appearance is recorded in 
Court, or after he is ſworn; Ce. Sc. 2d, 


any Perſon for opprobrious Language in 


Court ; 3dly, for refuſing to obey Orders 
of Court when fitting ; 4thly, for encou- 
raging ſuch Refuſal ; in which three laſt 
Caſes they may | 

 6thly, [bc] Impriſon. 1 Siderfin, 

7thly, They order Works; 1ft, Re- 74 
pairs; 2d, make New; from the Words 
23 H. 8. the ſame make New, this does 
not follow; but [4] Callis ſays, on urgent 8 to 101 
Neceſſity you may, except where odd Hams 
Wears oppoſe you not grown out of Uſe; 
and he quotes the Cafe of two new Goats 
for Soutb- Holland in Lincoluſbire, allow'd 
by [e] Popham and Anderſen; and new « 43% 44H. 
Drains in the Ifle of Ely, allowed by [ f] T2 
King and Council, (tho' this laſt ſhould be t 
look'd on rather as an Opinion than cer- 
tain Law.) Even Rivers for [g] draining 
Lands and failing Boats, but not for pri- 
vate or houſhold Uſe, as the New 1/ing- 
S-L > 0 


Z 23 H. 8. 


20 | 
OT. } e 
ton River was, and therefore it was obliged 

2.4 -- Aus to be made by [5] particular Statutes, he 

270. afterwards it is ſohject to the Juriſdiction 

of the Court, of Sewers: Whatever Da- 

ee beige 11 is done to any Land by theſe new 
e of 42 N , 

F. J. B. 2 Works, : muſt be. aſcertain'd by the Efſs 

Regilter 2;2Eheator of the (556 fk on a Writ A quad 

Calls 94. Damnum., Another Argument g's be 

drawn from the expired Statute of 6 H. 6 

1 Callis 85. © C, 5, which [I] ſays, eaden: & ALTA: 4 
0 conſtruere. , 

The third Work. is the Rumor! 10 
Purpreſtures; and for all theſe Works they 

123 H. 8. may [I] ſeize Carts and Horſes, and Beaſts; 
take Wood [/] cut or [/] uncut, and [I= 
Labourers; paying for evgry Thing ac 

c—Cording to their own Aſſeſſment. 

„cu. Since the Power of the Commiſhoners 
is ſo great, they ſhould have an Eye al- 
ways to Mercy ar, the ſtricteſt Equity. 

Sec. 2. Paragraph 4. The Commiſſioners may 
un] make By-Laws on Parchment In- 

'. dentures, under the Seal. of ſix or mond 

Commiſſioners, (which Number is neceſs: 

tary to make any Att valid) one part to re- 

main with the Clerk, the other Where 
they appoint; which, without Certification | 
or Royal. Aſſent, bind for one Vear after 
the Expj a tign of their Commiſſion, ex- 
cept they are altered or repealed: by Com- 
miſhoncih old or PEW. } ung. the Commiſ- 

ſſioners 


129 


ſioners cannot In] be com 
Certificate of their Orders; but the Act 
ſeems to mean Certificate into Chancery, 
and not the- King's Beüch on Certiorari 
delivered. The Laws ſhould be proclaim'd. - 
, Par. 9, They chooſe their Officers, and, 
(vide chap, 3) and Far. 6, audit their Ac- 


4 wu 


Writing Books &c. and, the Collector fon 
taking Pains, out of the Taxes to be 
levied, _ "ts 


oner is 45. each Day he takes Pains, and 
25. G d. is paid to the King, and 5s. to 
the Clerk for the writing every new Com- 
miſſion. PE nad op : 
Note, All Proceedings muſt ſtop on. 
Certiorari delivered from the King'sBench; 
Penalty, Attachment, Fine, and Impri- 
ſonment. Some of their Decrees may be 

reverſed by Writ of Error in Chancery; 

2] Sale of Lands only by Act of Parlia- 
ment, [e] Callis thoughtz tho! Writs of 
Error lay formerly at Common Law to 
reverſe, their Judgment, whilſt the Com- 


the ſpecial Commiſhons of Oyer and Ter- 
miner. ;) they do not ſince; but his Com- 
mentator proves a-Certiorari has bien ad 


* , #3 #* „ 
44 bbs ol 4 1 1 Won wb”: a IN. 


c * * 
; 4 W r 

E 
Ba . - 7 3 8 = . 

1 8 


„4 *a# 13 El. e. 
d to gwe which Fr 
23 Hen. 8. 


counts; and may [e] allow the Clerk: for « 23 H. 8, 


Sec, II. [p] The Pay of a Commiſli- „12 Mar | 


7 Callis 288, 
miſſion was jn Latin, (it being then ont of 


© March 197 f 
198, 199.” * 


EA CE, 


| [22 ] 
RE, Cn ap. III. 
| | Of the Officers. 


HE Commiſſioners may 
chuſe a Bailiff to ſerve 
Warrants, &c. 2dly, a Surveyor to view, 
ſurvey, and preſent, and to take Inform- 
| tion by examining others; more ad In- 
1 For mandam Conſcientiom Judicis quam ut 
Callis 111. Fudex; his [5] Preſentment is of ſo little 
Eſteem, that it is not traverſable. He 
[5] muſt not preſent, that A. B. is bound 
by Cuſtom, &c. for this belongs to the Jury; 
[s] yet he may preſent that A. B. has not 
repair'd as he was ordered. | = 
Zadͤly, A Collector of Money aſſeſſed, Wl 
Callis 182. who [7] may diſtrain after the Aſſeſſment 
is made, without a ſpecial Warrant, hav- 

ing firſt demanded the Tax. 


srer. I. 


pd a he | a 
Athly to the Expenditor, who lays it ; 
ot, | | 


Fthly, The Commiſſioners chuſe one 

s 23 H. 3, (4) Clerk, whoſe Buſineſs is to take Mi- 
nutes of their Proceedings, to Regiſter and 

Record, (for this Court is a Member of 

the Court of Oyer and Terminer, and is 

v Coke's 6th (x) allowed to be a Court of Record) to 


| Report. certify as above, and to (y) eſtreat Fines 1 
N b 9 13 El. CT 9. | | : in to = 


1 


into the Exchequer, as Juſtices of Peace 
ſhould eſtreat theirs; the Penalty for not 
eſtreating is 51. 
His Pay is (z) 28. each Day. "038. 5 
6thly, All (a) the King's Officers are - 23 H. 8, 
ordered to be attendant on the Com miſſi- 
oners in the Execution of their Office, 


N. B. Private As are for Norfolk, 
27 El. c. 24; Glamorganſhire, 1 M. c. 11; 
Bedford Level 15 C. 2; Seuers falling in- 
fo the Thames within two Miles f London, 
3]. c. 14; in London and its Liberties, 
19 C. 2, 7 Ann c. 9, which laſt is a pub- 
10 AF, and the general Iſſue may be plead- 
ed, and the A& and ſpecial Matter _ be 
given in Evidence. 
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COD N 
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In General | 
Granted— ; = 9 Palatine. 
pl n Genera 
Paſſed — $ In Counties Palatine. 


Pes 1 By Will of King. Tre of Peace. 


By Ten Years. 


New Commiſſions. 
. 1 Oath of Office and Teſt and Sacrament 
1 Qualification Pro 5 In General, 5 
bert) J Of Farmer of Level. 
$ (1 Walls | 
— | 2 Banks 
5 3 Streams 
7 4 Rivers 
2 — 5 Sewers 
8213 6 Ditches 
«31> —( - Gurters 
= 2 | 8 Wears 
S= | > | g Wer Bridges 
<= | be 10 Cauſeways 
* 8 2 bi 11 Goats 
888 12 Incrementum & Decrementum Maris | 
S VE (13 Sea Creeks, Bays &c. 1 Fran 40 
EASE 
E434: 4.-f 7 
SSE | | 3 2 Preſcription 
8 8 9 1 Summoned by 3 1 Bound to Repairs by=——{ and Cuſtom 
2 E v to Sheriff and ſworn, 
88182 2 Guilty of Purpreſtutes 3 Tenure and 
— 88 . | 
=.& 8.8 (2 Who view and ſurvey. - ; 
= Vu | | \ 1 Preſcription 
28 5]; Find out Perſons. and Cuſtom {4 Uſe m——— 
IE © | 
88 5 * Amerce. | (2 End of Ten- 
| = Q * ures 
= WY 88 
& eg | 3 n Particulars. 
= 8 =: f Aſlefiment - ih General, 
= © 3 5 2 Fine. 1 
Y Pay 858 ES |3 Diſtreſs and Sale of Goods, 
3-5 { 4 Sale of Lands-- { Hoary | | ä 
3 2 . a I man not a rin 
8 8 5 3 5 Fine for Contempt of Court, 2 for Lanes C 
8 8˙8 & |? en Ing Pre 8 TN Refaial to obey Orders of C 
& Bb | ; rs, — 
© 22 8 7 Works { : New Works | 4 Incouraging ſuch Refuſal. 
Fa 5 3 Removal of Purpreſtures. = | 
| LOND - t Bailiff for Warrants, who Views, SUrve 
4 To make Bye-Laws, | 2 Surveyor, who takes Information by exe 
| 3 Collector, | ke N 
| 5 To chooſe Officers 4, Expenditor, fi Þuſineſs, . Reviſion Fe 
6 To Audit their Accounts, |; ile 
o Au . 6 All the King's Officers, 4 Eſtreat Fi 


— —— _—  — ———— — —— 


1tage and 


ib 
cription 
Cuſtom . 1 Fiſhing 
> 2 Ferry Boat 
ure and [z Paſlage 
enant | = 4 Water Engine 
| (Indivi- 
„ dually 1 Lardlord and Tenant 


V 2 ber ang Leflee 

n 3 Landlord and Tythes 
5 Jointly 11 Tenant for L. A 
5 and in Reverſion. 


3 In General. Commons. 


ring, 

lage in Court, 

ders of Court when fitting, 
defuſal. ; 


s, Surveys and preſents, 
6. 'by examining others. 


"0 take Minutes, 
egiſter and Record, 


ertify into Chancery Sale of Lands, | 
Arent Fines. 


